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to NMEI) on our disagreements . The OIG appears to misunderstand the difference between
responding to a citizen inquiry and the oversight of a state's entire authorized RCRA program .
The HR factually only discussed our response to CANM's inquiry about the wells, while its
recommendation directs that we "develop or update our oversight," presumably for all the
Regional state programs .

OIG Response. The Region ignores that its staff told OIG that they did not
document communications with NMED to deliberately keep CANM from information
through the FOIA process. Further, the Region did not have sufficient documentation to
show that it determined deferring to NMED was an appropriate decision .

The fact that the HR focuses exclusively on our response to a citizen inquiry also does not
correspond to what it stated in the Scope section of the HR on page 2. The UR states that "We
[OIG] limited our review to EPA's oversight responsibilities as defined in applicable regulations
and the memorandum of agreement (MOA) with the State ;" however, there was no discussion in
the HR concerning EPA's oversight responsibilities as defined in those applicable regulations
and the MOA. In fact, the Region's mid year and end of the year oversight reviews are required
by the MOA. This information concerning our oversight of the New Mexico program was
shared with the investigators but was not discussed in the HR, and thus it is misleading by
omission. We believe that this information was left out because it demonstrates that the Region
does a very good job in overseeing the New Mexico program. Even the title of the HR
demonstrates a lack of understanding of the nature of state oversight, i.e ., "Region 6 needs to
Improve Management of Oversight at Sandia Landfill ." The State manages oversight of the
Sandia Facility and, even more narrowly, this one particular Landfill. The Region oversees the
State's program .

OIG Response. The Region is again incorrect. The purpose of the review as stated
in the notification letter to Region 6 and the draft report was to . .."determine if EPA
Region 6 carried out its oversight responsibilities regarding the Sandia National
Laboratory's mixed waste landfill." The sentence from the Scope and Methodology section
of the report is taken out of context. The full context says . . ."We conducted audit work
from December 2008 to September 2009 in accordance with generally accepted government
auditing standards . Those standards require that based on our objectives, we plan and
perform the audit to obtain sufficient and appropriate evidence to provide a reasonable
basis for our findings and conclusions . We reviewed documents, regulations, the New
Mexico/EPA memorandum of agreement governing NMED's Resource Conservation and
Recovery Act (RCRA) program, and annual and semiannual reviews . We interviewed
EPA Region 6 RCRA program managers and technical experts who work with New
Mexico. We also interviewed members of CANM ."

"We believe that the evidence obtained provides a reasonable basis for our findings
and conclusions based on our audit objectives . EPA has granted the State of New Mexico
primary responsibility for enforcing the RCRA program within its boundaries . We limited
our review to EPA's oversight responsibilities as defined in applicable regulations and the
memorandum of agreement with the State."
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The HR states that we mislead CANM because one of our earlier, internal "draft letters" initially
said we would send an Oversight Review report but then we did not include the Review in our
final letter . How a draft letter we never sent to CANM could mislead them is not clear . Instead
of finalizing this version of the draft review document, we chose to provide a response in a letter
to CANM on December 13, 2007. We were not attempting to mislead CAMN but rather
circumstances were such that the State had decided to order Sandia to put in new wells, which
we believed made the report irrelevant and finalizing it a waste of resources .

OIG Response . The report says that we found the Region's actions to be
misleading, but not because the oversight review was not sent. As we state in the report,
the Region's actions were misleading when the EPA concerns were consistent with
CAMN's but that information was not disclosed nor was the basis for any resolution of
those concerns documented .

Current Conditions at Sandia MWL

Four groundwater monitoring wells at the MWL have been plugged and abandoned . One new
background well and three new downgradient monitoring wells were installed in 2008 . New
monitoring results for constituents of concern show no indication of contamination to
groundwater from the MWL . There is also no indication of chromium or nickel beyond
background levels, which supports the previous conclusion that elevated levels of chromium and
nickel were due to stainless steel well screen corrosion . This information was provided to the
investigators in June 2009 but is not discussed in the HR . Since then, the vegetated cover was
completed in September 2009 and monitoring results continue to be below actionable levels, as
expected .

OtG Response . The above statement is not relevant to the report issues .

Response to Recommendations

Comply with EPA's national security, public involvement and records management
policies, including removing the national security marking from the December 2007
Oversight 'Review .
a. Ensure that the opinions of technical staff and nontechnical staff are documented

to support EPA's oversight decisions .
b. Develop or update oversight standard operating procedures to ensure compliance

with these policies .

Region 6 Response: Region 6 feels that we did comply with public involvement and records
management policies to the extent they apply . As stated above, the term "confidential" was used
on the Oversight Review document to indicate that the document was draft and pre-decisional .

OIG Response. Region 6 comments are nonresponsive to the recommendations .
EPA policies regarding records management, public involvement, and national security
information apply to all EPA Headquarters Programs, Regions, Laboratories and other
Offices. Region 6 failed to document its fact gathering and resolution of the differences

10-P-0100

1 9



between its technical Opinions and that of hfMEi) . Region 6 staff intentionally did not
produce documentation of their official activities so that could not be obtained through
EOIA. Region 6 continues to defend marking unclassified documents "confidential"
despite EPA policy that prohibits it .

Region 6 believes that the technical, nontechnical, and management oversight documentation for
the Sandia MWL was sufficient to support EPA's oversight role, and we do not concur that
additional measures are required. The Public Involvement Policy applies to EPA decisions . In
this instance, our role was limited to oversight of NMED's authorized program ; therefore, we did
not have the authority to make a permitting decision . In a similar vein, the OIG's discussions
about Regional actions (or inaction) "not to provide documentation" appear to be based on the
OIG's belief that EPA - in its oversight role - had a duty to create more, unspecified original
documents or records . The OIG does not cite any policy or guidance to support its conclusion
that the Region did not meet the required threshold for creating documentation in the
performance of overseeing a program authorized to the state . Given the very extensive oversight
and resources the Region has provided related to this singular landfill, the OIG's hurdle seems
excessively high and not sensitive to good stewardship of limited resources . The Region 6 State
Hazardous Waste Program Oversight Process document completed at mid and end of year grant
reviews as well as site specific documentation related to the Sandia MWL meet the requirements
for this documentation (see attached EPA Region 6 RCRA State Hazardous Waste Program
Oversight Process, Attachment 2) .

OIG Response. Region 6 detailed comments stated that when issues arise the
Region prefers to discuss them informally to gather information without unnecessary
confrontation to provide clarification and resolve concerns . The Region states that is not
an attempt to defer to the state without documentation, but rather that's the nature of
"oversight." EPA Policy 2155 .1 states that each office within EPA is required to establish
and maintain a records management program with that will create, receive, and maintain
official records providing adequate and proper documentation and evidence of EPA's
activities . Region 6's preference to perform its official responsibilities informally does not
relieve it of the requirement to document the activities it performs in accomplishing its
duties. Proper documentation requires the creation and maintenance of records that
document the persons, places, things, or matters dealt with by the agency ; make possible a
proper scrutiny by the Congress or other duly authorized agencies of the Government ; and
document the taking of necessary actions, including all substantive decisions and
commitments reached orally (person-to-person, by telecommunications, or in conference)
or electronically .

Because Region 6 complied with public involvement and records management policies, we do
not concur with recommendation 1 b . If the Agency determines that the use of the term
"confidential" should no longer be used as a common practice, Region 6 will update standard
operating procedures to make this decision clear to staff and management .

OIG Response . Agency policy is that "Confidential," "Secret," and "Top Secret"
should only be used on classified documents . The violation of controls established to
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safeguard classified information is not excused by past common practice and the comments
document a Region-wide control failure. The Region's comments also indicate a serious
deficiency in management control environment when management ignores agency controls
in favor of ease of past common practice with the explanation that everyone does it .

2. Evaluate the extent to which the Region has not recorded oversight information, or
misclassified information, to determine the extent of administrative action or training
necessary to remedy the situation .

Region 6 Response : The scope of this recommendation extends far beyond the Sandia MWL
and the RCRA program . l iowever, Region 6 did comply with public involvement and
records management policies in the Sandia MWL case and believe our Regional public
involvement and oversight processes are effective and in compliance with applicable laws,
regulation, and policy. We do not believe anew evaluation is needed and do not concur .

OIG Response. The report found that the Region had internal control deficiencies
regarding public involvement, record keeping, and marking documents in the work
performed . The Region's comments, particularly those regarding the widespread
mislabeling of information as "confidential" and undocumented "informal" oversight
demonstrate systemic material control weaknesses in these areas. The Region's
comments, such as the refusal to address misuse of confidential markings with the
explanation, in effect, that everyone does it, also indicates a deficient control
environment.

The control environment is the organizational structure and culture created by
management and employees to sustain organizational support for effective internal
control. The organizational culture is also crucial within this standard . The culture
should be defined by management's leadership in setting values of integrity and ethical
behavior but is also affected by the relationship between the organization and central
oversight agencies and Congress . Management's philosophy and operational style will
set the tone within the organization . Management's commitment to establishing and
maintaining effective internal control should cascade down and permeate the
organization's control environment which will aid in the successful implementation of
internal control system .

10-P-0100

2 1



10-P-0100

Appendix B

Attachments to Agency Response to Draft Report

For this appendix, go to the following :

www.epa .govloiglreportsl20l0/20100414-10-P-0100appB.pdf
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Distribution

Office of the Administrator
Deputy Administrator
Regional Administrator, Region 6
Agency Follow-up Official (the CFO)
Agency Follow-up Coordinator
General Counsel
Associate Administrator for Congressional and Intergovernmental Relations
Associate Administrator for Public Affairs
Audit Follow-up Coordinator, Region 6
Acting Inspector General
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